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OFINICHN

General Description of the Project

The applicant seeks to appropriate 15 gallons per minute from
April 15 to October 15 from an unnamed spring, tributary via Little Bear
Creek to Bear River in Placer County, for domestic purposes and irriga-
tion. The spring is described as being located within the SWi NE: of
Section 36, TL6N R1OE, MDB&M. Diversion is to be by gravity. The project
inclndes a concréte dam at the spring site, 5 feet high by 30 feet long,
and 350 lineal feet of earth ditch. Construction is said te be complets,
The water is to be used for domestic purposes at one residence ard for
the:irrigation of a 3-acre oréhard. The applicant elaims to own both

the proposed place of use and the land at the proposed point of diver-

sien.
Protegts
Earl Smith and Mary Smith protest the application, stating
in part: |

"None of the water in or flowing from the subject spring is
subject to approvriation by applicant; the spring in ques-
tion was reserved in the grant to applicant and was granted

~ and appurtenant to lands granted these protestants, and all
of the waters are subject to the vested rights of protestants;n -

"Protestant claims & right ... based upon grant of the spring .
 and water rights to protestants." ' o _ -
#The extent of present and past use of water by protestants

se+ from this source is ... entire supply for domestic use

sses lrrigation of garden plot ... irrigation of protestants!

orchard, approximately 20 acres." g o
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" ee. no condition will relieve this protest.“

fApplicant and these protestants deraign title from a common
grantor, the spring in question was the water supply for

said common grantor, when the applicant purchased his land

all rights in or to the spring in question and the water
therefrom were reserved to the grantor, these reserved rights
were then conveyed together with the remainder of the grantor's
land to protestants herein.® - -

"The right applicant now seeks to acquire by his appliéation
was specifically excepted and reserved in the deed by which
applicant acquired his lands.¥

“These protestants are the owners of all such rights, having
acquired them by deed dated March 28, 1944, ...." :

- "The spring in question and the water thereof and'the works
used in connection therewith are and were appurtenant as
aforesaid to the lands of these protestants,"

"No water is available for appropriation at the spring in
question in this, that these protestants have all possible

~rights therein and in the water produced therefrom; the
spring does not produce a flow of 15 gallons per minute;
in fact, the spring in question does not produce sufficient
water for protestants' uses, and this source of supply is
supplemented and added to by other sources and works and
pipelines belonging to these protestants.

"The lands of these protestants are situated north of applicant's
land and separated therefrom by a county road (also lmown as
Bonnie Nook road), and in accordance with their rights herein-
before set forth these protestants now take their water from
the spring in question by means of pipelines running in a
northerly direction from said spring across the said county
road and onto the lands of protestants, consisting of about -

- 373 acres, more or lesa." - _ . ' L

-'“Thatx&pﬁliééﬁtaﬁésflsss:than one acre ot-irrigable'laﬁﬂ;fthatﬁ- "ﬂf -

applicant has other sources of water supply available to him,

. The water is already in use under prior and existing rights
‘held-by protestants, any diversiop by applicant will impair
these prior existing rights, to protestants' detriment.!




William C. Melton, Louise Delius Melton and Mrs. Trma

Delius also protest the application, their statements in that connec-
tion including the following:

"The Pelius water rights are the first rights on Little
Bear and we do not feel the water from the spring is unap-
propriated water. This spring is on what was the Decker
prorerty, now owned by Farl Smith and the overflow from
the springs up there constitute about half of our summer
water supply.”

"Protestant claims ... rights first recorded Book D, Mining
Hecords, page 255, an appurtenance to Elmore Hill Mlne.
Deed from P.G.& E. Co. to rights of Little Bear River Canal,"

The extent of present and past use of water by protestant or
his predecessors in interest from this source is as follows:
1855 mining 300", 1868 domestic and mining. Relocated 1913
by my father ... for domestic, mining and agriculture. Was
o used for mining ard domestic 1901-02 the summers only 1902-23
. C . 1923 to date constantly all year domestic, agrlculture and.
: some mining, tho no mining now since 1950.%

*,.. diversion point located Nw: NE} of Section 35, T14N RIOE,
MDB&M. Follow water of spring to Alta Ravine, go down Alta
Ravine to Little Bear, Delius diversion about 25 feet below
Junction.®

"Little Bear is the only source of water available under any
conditions for the Delius property, "Elmore Hills", and

without this water is unhabitable and consequently worthless.®

Answer _
_ The applicant answered the protests at length and in, detail,
"_nnder data of September-Zh, 1953. The "summ&ry , only of his ansuar, o

‘reads as followa-

"The property.cOnveyed to Bruce D. Richart and Anna W. Richart,
' from Hattie Hellena Decker by deed, dated June 6, 1939, excepted:




1. A pipe line leading from a spring, presumed to
have been on the property conveyed, to the Decker home.

2. A pipe line extending from a spring, located in
about the center of the property conveyed, to the Decker
property, same being extended to the Potter Subdivision for
sale of domestic water.

3. Right to maintain these pipe lines and the right
- of use of water from these springs."

"Protestants Earl and Mary Smith, who acquired the remaining Decker
property by deed ... now claim all the water from these springs and
in 1952 constructed a 3.1 inch outside diameter pripe line, from a .
dam below the lower spring and also below the overflow line from the
upper spring, to their property, without my consent. This new pipe
has sufficient capacity, together with the other two pipes, to carry
all the flow from the two springs from early July to the remainder of
the irrigation season. By means of such diversion, he has deprived .
me of water prior used for irrigation on property purchased by me,"

"I claim that the average flow from these two springs, during the
irrigation season, is in excess of 30 g.p.m. and that from 1946 to -
1951 inclusive, the Smiths' water right established only by use,

did not exceed 15 g.p.m.; therefore, surplus water exists in the
amount of 15 g.p.m. The applicant has used this water, which is
in excess of the Smith use, for surface and subsurface irrigation
of the property from 1946 to 1951 inclusive, without protest,
thereby establishes his right thereto. The applicant now makea

a request for a permit for the same.”

'Appended.to the applicant's answer to the protesta is a pur-
ported copy of the deed which conveyed to him the property withih
which the spring in controversy is located. That document reads in
part as follovs: | ! 3
- "THIS INDENTURE, made this éth daj of June, 1939,.betuaen-HAETIEf_
'HELLENA DECKER, a widow, the party of the first part, and BRUCE
D. RICHART and ANNA W. RICHART, his wife, the parties of the
second part, B . g .
 WITNESSETH:

"That the said party of the first part ... does ... grant,
bargain, and sell unto the said parties of the second part
«+« 211 that certain real property ... particularly described .
as followa: _ - '




"Al11l that portion of the ranch owned by Grantor and lying
within the Southeast corner thereof, and lying southerly

of the County Road running in a general Easterly and

Westerly direction through said wanch near the old Decker
home, and being Easterly from the Altamonte Mining Company
property and West of the East line of Grantor's said rroperty.
The premises hereby granted being in the North Half of Sec-
tion 36, Tp. 16 N., R. 10 E, ¥.D.B.&M.

- "Excepting and reserving therefrom, however, the two springs
now active upon the property hereby conveyed, together with
the water flowing therefrom and all buildings, pipe lines
and other means of holding and conveying said water across
the granted premises and the right to repair, replace, and
maintain the whole thereof, and to remove said pipe lines,
building and other means of holding and/or conveying said
.water. g ' o

RTOGETHER with the tenements, hereditaments, and appurtenances
thereunto belonging or in anywise appertaining, and the rever-
sion and reversions, remainder and remainders, rents, issues
and profits thereof.n -

Field Investigation

The applicant and the protestants with the approval of the
Depértmant having stipulated to the submittal of the applicétion-and pro-
tests upbn the official :ecords of the Departﬁent, a field investigation
wag conducted on January 19, 1954, by an engineer of the Division. The
.appiicant and_the protesﬁants were present or-fepfesented_during the

_ Records Relied Upon- _ _
; :._:Aﬁplic.at'ion. 15408 and all data and information on file there-

'with;"Dutch Flat quadranglé,_Uhited States Geological Survey; Bulletin

.Ho.:l, Sﬁaté Water Resources Board: "Water Resqurces of_Califérnia,ﬂ




Information Secured by Field Investigation

y The report of the field investigation of January 19, 1954,

contains among others the following statements:

"The principal source of supply of water is several small
springs ... due to their proximity the socurce has been named
in the application as an unnamed spring. A small regulatory
pool is formed by a concrete dam ... and water was observed
flowing into the pool from two springs immediately above the
dam and from an overflow pipe leading from protestants Smiths! .
regulatory tank located approximately 150 feet farther uphill,
This portion of the protestants' water is obtained from the
Lee spring located on property some distance easi of the
applicant's owned by Jesse Lee. Allegedly water was rising
from a spring or springs located in the bottom of the pool
itgelf ...."

RAt the time of the investigation measurement of the various
sources of water flowing into and out of the pool (point of.
diversion) were as follows:

(1) Overflow from Smiths' tank carried by a 3/4"
pipe and discharged directly into the pool: 2.5 gal-
lons per minute {(inflow to Smiths' tank was 4.3 g.p.m.)

(2) Flow from the easterly spring immediately
above the pool: 9 EeDoIE,

(3) Flow from the westerly spring immediately
above pool: 4 g p.m."

"Two pipe lines, one 1 3/4" and one 3" in diameter, lead from

~ the dam, across the applicant's property and county road and

- onto the Smiths' property. Both lines were discharging into

& 22 acre-foot lake recently constructed on Alta Ravine by the
Smiths, - This lake is stocked . wlth fish for commercial pnrpasea."

"Discharga of ths two pipes was measured to be 6.7 g.p,m. and-
18,0 g.p.m., respectively.” This totals 24.7 g.p.m. or 9.2
g.p.W. more than inflow measured, As the applicant stated
that the level of the pool had been constant for over 24
‘hours, it therefore may be concluded that the difference of -
"outflow over inflow is derived from the alleged spring or

- springs in the bottom of the pool. An overflow pipe was
installed in the dam approximately 2 feet above the water -
level which would indicate that the two pipe lines were flouh
ing under almost maxlmnm.head. .




"Protestants, Meltons and Delius, obtain their water supply
from Little Bear River immediately below the confluence of
Little Bear River and Alta Ravine. The combined flow was
estimated to be in excess of 10 ~ubic feet per second.

Water is diverted from the creek by means of a rock and log dam
which is constructed annually after passage of the high winter
and spring flow. Water flows through two " pipes approximately
20 feet long under a possible maximum nead of 2 feet and thence
through a small earth ditch one~half to three-quarters of a mile
in length to a small regulatory reservoir. Immediately above
the reservoir water is taken from the ditch into a 700 gallon
regulatory tank and then conveyed by a 3/4" pipe line to the
place of use. A ditch similar in size to the cne above men-
tioned leads from the reservoir to the mining project.®

"The principal domestic supply for protestants Smiths is
obtained from the Lee Spring. Water from the unnamed spring
carried through the 1 3/k4" pipe is used for the irrigation of
approximately two acres of garden and for an emergency domestie
supply at such times as the Lee Spring is inadequate. These
protestants propose to remove some old fruit trees immediately
downstream from their lake and seed aprroximately 5 acres of:
the land in potatoes. Since construction of the 3" pipe line,
the amount carried through this line fias been allowed to flow
into the lake to offset evaporation and aerate the water for
maintenance of the fish.™

"Meltons and Delius presently use water for domestic purposes

for one three bedroom home and for the irrigation of an estim-
ated 1/3 acre of lawn, flowers, shrubs and garden., The irriga-
tion season reportedly extends from May 1 to Octcber 1 with
domestic needs year-around. The Meltons stated that during
1949 no water was available for irrigation from August 1 te

the begirmming of the rainy season and that for five days of

this period they were entirely without domestic water. How-
ever, since the construction of Smiths' dam on Alta Ravine -

no serious shortage of water has allegedly been experienced - '
by them. No water has been used for mining purposes since - -
1950 and plans for future operations appear indefinite. '

"From a discu351on with the parties it appears that ihen PO

" testants Smiths purchased their property in 1943 there was
ineluded in their deed a grant te the spring which has been
filed on by Richart., The protestants interpreted the grant
to include the entire flow although at that time the only
diversion being made was through the 1 3/4" pipe. The over-
flow, when available was either used by Richart or allowed




to flow unretarded down a small channel which crossed Richartt's
property, the property immediately to the west, the county road
and emptied into Alta Ravine below Smiths. VWhether this over-
fiow ever reached the Ravine or, if =0, to what extent could nct
be definitely determined. There alsc sszemed to be a difference
of oplnion as to the extent, if any, of Richart's use.!

"In 1945 Smiths decided to replace the earth dam then in use with
a concrete dam which would form a small pool for regulation. In
consideration of some assistance from Richart in construction of
the dam 3miths agreed to allow him a 3/4" connection for his own
use with apparently an understanding that at no time would Richart
make any claim of right to the water. Allegedly the agreement

-was violated in 1946 and Richart's connection was removed. From
1946 until 1952 Smiths! use consisted of the water carried by
the 1 3/4" line and during this interim the actual disposition
of the excess again was controversial.!

"In 1952 Smiths decided to take advantage of the production of
.the spring which could not be carried by the 1 3/4" line and
installed the 3" pipe previocusly mentioned. Although Richart
reported that this line was installed over his objection, it
was noted that the pipe line does not follow the right of way
of the smaller line but crosses somewhat diagonally Richart's
property and according to the Smiths was laid at Richart's
consent. Hichart made only a passive objection to this state-
ment.

The investigator summarizes his report of investigation'as _
follows:
"l, Protestants Smiths claim the entire flow of the Spring
by virtue of deed.

2. The flow of the spring at the time of inveatlgatlon was
24,7 gallons per minnte. .

3. A maximum of about, 7 gallons per mdnuta was apparently
' usad by protestants Smiths from 1943 to 1952. o

4. Sinne 1952 the entire apring flow in excess of about 7
' gallons: per minute has besn diverted to Smaths' Lake
for maintenance of fish. .

5. Protestants Melton and Delius reported that a shortage of .
- water was last noted in 1949. Since Smiths' Lake has
been in existence, the water supply for these protestants
has been sufficient.” .



The report of investigation contains a statement to the effect

that the rrotestants submitted certain letters at the investigation with
the request that said letters be placed on record as exhibits. Those
‘letlers are as follows:

A copy of an undated letter to the Division from William C. Melton, Lguise

Delius Melton and Mrs. Irma Delius expressing and explaining concern over
‘Mr, Richart's claim of a right to divert from the spring in_controversy.

A copy of a letter dated October 11, 1946, from Attorney T. L. Chamberlain

to Mr. and Mrs. Bruce D, Richart, the letter reading in part:

"Mr. Earl Smith has consulted me in reference to the springs
which are situated on property which you purchased from Mrs,
Decker but which were reserved by her in the grant to you
and which were included in her grant to Mr. and Mrs. Smith.
As T understand it, by matual consent, a dam was constructed
below the springs to take the place of the boxes which were
previously used to catch the water from the spring, and as a
penstock for the head of the pipeline to the property of Mr., -
and Mrs, Smith." .

%It is my understanding that the dam was constructed with some
assistance from you and under an understanding that you eounld

use the overflow from the dam, subject, however, to the con-

dition that you would never assert that you had any right to

any of the water of the spring, and if you sold your property

you would not represent to any purchasers that you had any right

to any water of the spring; that instead of connecting your

pipe to the overflow pipe near the top of the dam, you have con-.
nected. & pipe to a pipe through the dam at approximately the _
same elevation as the outlst of the pipe which goes to the Smith

- property, and that in addition to this you have opened a valve in -
the bottom of ‘the dam and used this water for irrigation, with the
result that on. several occasions the Smiths have been out of water.% .

"Mr. and Mrs. Smith do not desire to become involved in litigation
over the matter but they believe that a very definite understand-
ing should be reached ,.. and this understanding reduced to writ-
ing, and that your agreement should be corrlied with and that any
water that you take from the springs should be taken from the
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overflow pipe rather than from the pipe to which you now have
your pipeline attached, and that you should not under any
circumstances draw water from the valve in the lower part of
the dam,”

A letter dated January 14, 1954, from Charles L. Decker to Louise (Melton),
the letter reading: | | |

"We have your letter of January 10, regarding Mr. Richart's
application to appropriate water from an 'unnamed spring'
.on what was at one time my parents' property.

"I recall the spring from your description. You alsc state
he claims when he bot the property from my mother he had
three sources for his domestic water, the unnamed spring,
the so-cajled Lee Spring and buying water from the PGEE Co.

- My reco]lect:.on is that my mother allowed him to bu;r wa.ter
from her while he was getting his water system comnected to

the PG&E Co. pipe line and then would no longer allow him
water.®

.. ' A letter dated January 15, 1954, from Ca.rlos Smith to Barl Snﬂ.th the

body of that letter reading in part:

“If my mémory serves me correctly, while I was visiting you in
May or June ... 1952, Mr. Hichart came over to your place with.
cne or two men. Mary was there too.

"We were all talking about the merits of the property around

~that neighborhood. Mr. Richart, in the course of conversation,
indicated the lake and said, lock at that, I had the chance to -
buy this property before your Dad did; a.nd I could have had
this lake and all this water. I Just didn t have the wvision to
see something like this, he said. :

"He. fnrther stated, addressing all of us, Earl owns all this
mtor in the lake with several springs on the place, a.mi, he
ms a spring on: my ‘place (Mr. R.xchart's place).-

- “Alnng that line, he said, that of course, Earl, let h:un have
- all the water he needed for hls pla.ce as he did not need
much for his own use.

S "Then, he turned directly to Mary and I and said, T still.
K '~ wish I had this water instead of you people. At no time .
' . - did he indicate or say that he owned any water of his own.




"He stated that he should have tried to buy the spring on his
place from the lady you purchased your land from, but he
didn't and now you owned it. This was said more directly to
me than the others, they were within hearing however.

"All in all the trend of the conversation was, you had the
water, including the spring on his place, he didn't but
wished he had.

- MIf you will recall, you will remember my asking you about
the spring on Richart's place, I hadn't known you owned it
until he said so. You said, sure you owned it and then
showed me the deed for your property, which clearly showed
Your ownership of the springs and water mentioned by
Mr. Richart.

- "Had Mr. Richart not been so emphatic about your owning these
springs, especially the one on his place and my seeing the
deed afterward, I might not have remembered the incident at
all.

"It was definite and clear to me that he regretted ﬁot owning‘
the water particularly the spring on his place, even though
he did say that he had 'all he needed from the overflow. '

"L hopa.this is sufficient for your required information. I
shall have this notarized as well, If at any time it becomes
necessary, I shall so testify in any court, that Mr, Richart
did say exactly that I have written, perhaps I have not used
his exact words, but the meaning of them I will swear to."

Information from Other Sources

On the Dutch Flat guadrangle, United States Geolegical Survey,
. the areas tributary to Applicant Richart's proposed point of diversian,j
the Protestant Smith's dam.and the Protestant HElton and Delius inxaka s
scale respectlvely about O, 017 ‘square mile, O, 256 square mile and 2 73
sqnare miles.on the sama ‘quadrangle. the dovn~slope distance frqm_the

applicant's proposed point of diversion to:the”Smiths' dam scales about

0.21 mile;'the down-channel distance from the Smiths! dam to the Melton




and Delius intake scales about 0.9 mile. The watershed above the

Melton and Delius intake, which includes the watershed above the
Smiths' dam and the watershed above the applicant's proposed source,
ranges in elevation from about 3380 to about 4650 feet.

Estimated natural runoff from the Bear River watershed above

Wheatland, according to Bulletin No. 1, State Water Resources Board

(California), has averaged 356,000 acre-feet over a 53-year pericd,

equivalent to an average sustained flow of approximately 1.67 second-
feet per square mile drained. | |

Under date of May 25, 1954, this office addressed the follow-
ing inquiry to the Placer County Assessor:

"Will you please advise this office ... if the county
road through the center of Section 36, T16N R10E, MDBM, as
shown on the enclosed portion of the USGS Dutch Flat qu&d—~
rangle 1is & county easement or whether the- right of way is
owned in fee by the County."

- The letter elicited the following reply, dated' June 15, 1954:

*In checking our assessment plats we find several
properties along the road (E & W) which c¢all to the
center of the road and this would lead us to believe that
the road is an easement and not owned. in fee by Pﬂacer
County." '

Under date of June l, 195h, this office wrote to the pratestanta

© Smith as followa'

© BIn response to your letter of May 27 cancerning
Application 15408 of Bruce D. Richart, you are advised

. ees that the conditions under whish the County acquired.
right to construct the road between you and Mr, RicHart

- may have a bearing upon the riparian right of your land

- to the spring in question and this information should
be available to us before releasing our decision in
the matter."




Under date of June 4, 1954 Attorney Joseph B. Grossman
addressed this office a letter, extracts of which are as follows:

"Your letter of June 1, 1954, addressed to Earl and |
Mary Smith has been referred to me for reply."

. ves lnguiry at the Placer Countv Title Company by
Mr. Smith reveals that the road in question, County Road
Re. 139, as it affects the Smith land, was not taken in
fee either by condemnation or grant and is an easement for
a right of way only. This is confirmed by the Placer County
Road Commissioner. It is elementary that a riparian right
is not destroyed by an easement for a highway and that the
owner of the fee, the Smiths in this case, retain the .
exclusive right to the ownership of the land not i‘lcompa.'bible
with the public right of way.m '
Under date of June 10, 1954, this office addressed Attormey
Grossman an acknowledgment of his letter of June 4, 1954, and addressed
. . a copy thereof to Applicant Richart, the aclmowledgment including the
| fcllowing statement:
"The information submitted appears to be adequa.te for our

purposes and we will proceed with the application upon the
agsumption that the right of way is an easement only."

Disgus sion -

e There is no questioﬁ that tﬁera is water of the unnamed
sprin.gs in exaess 'df the water beneficially used by Prot.esia-nt Smith
prior to msum.aauon by him of the 3—-inch pipe line in 1952, Thers
.:i.s also no question 'bha.t Smith is now diverting mbstantially &11 01' '
the water of the spri.ngs. The issue between the . applicant and the
'protest_ants Smith therefore concerns the validity of the Smiths'right -

. . o _ to the ixse- of water not beneficially used by then prior to 1952.



The basis for the Smiths' claim of right to the addition#l
water diverted by them since 1952 is as successor in interest to Hattie |
Decker. As 1t.is'undisputed that the Smiths succeeded to whatever rights
belonged to.Mrs. Deckér at the time of her conveyance to them in 1944,
~ the decisive question is the ﬁature and scope of her right in the watér
of the springs at th#t ﬁime. She had previously deeded the land upon
which the springs are situated to avplicant who thereby acquired all of
her interest in both the land and water appurtenant thereto except such
interest as was expressly reserved or excepted from the grant. This
brings us to a consideration of the exception and resérvaticn'clause in
the deed and its legal effect. |
Mr, Smith conten@s that by that language Mrs. Decker reserved:

and excepted all the water of the springs, whether theretofore used by
her or not. Applicant contends the Decker right;uas limited by law to the
- water theretofore beneficially used and that Smith could acquire ﬁo greater
right from Mrs. Deckér. He also relies upon the forfelture provisions ot.
‘Section 1241 of the Water Code. |

 Applicant's position would be well taken if the Decker right was
based solely'upOn-pfiar aﬁpropriation.  However, the-entiré7Deéker tract of
land vas- contiguous to the springs and within their watershed. It was
-_physicallx'riparian thereto and in the ebsence of evidence to tha contrary
~ is presumed to include as part and parcel thereof the full. riparlan right :
.to the beneficial use of water of the springs, which right is not dependent
upon’ actual-use:and is not lost by nonuse. It includes the right to the

 beneficial use of water upon riparian land'§tjanj time in ihe-fﬁture..



A vital question in determining the nature and extent of the.

Decker right which remained after executicn of the.deed to applicant,

is whether the language of that deed was suffiéient to reserve to the
grantor all of her right to the water of the springs. If so, Smith
succeeded thereto, There is also the question whether Mrs. Decker
reserved by necessary implication a right of way across the land

granted to applicant for additional facilities, not then in existence,

for the conveyance of water. In these respects the deed is not entirely
Iree from ambiguity aﬁd therefore it would be proper to consider extrinsic
evidence in order to determine the true intent of the pérties, which intent
is the decisive factor. No direct extrinsic evidence concerning the inten4
tion of the parties has been made.availablelin-this rroceeding. However,
it is significant that applicant, although he filed an exceptionally
complete and.lucid statement of the case in his‘answer to the rrotests,
'has at no time asserted that.the underatanding between hiﬁself and Mrs.
Decker was that the reservation should extend only to existing diversions
and pipe'lines, or that it was not her intention to reserve from.the
;onveyance-to him all of her interest ig the wat§r, so far as it was

in her p&war to do 8o, Instead, he relies: on aﬁ.erroneous assumption
that-hiyggréntqr'a‘titla»uaa.entirely da?enden@xog;pribr gppropriatidu- -
: and wasl.’mited by existing uge' a_i:d__that therefore she could mot as a
matter'of:iaﬁ'reser§a waterf£br future use regardlesé of hg£ éctuﬁl

intent. _The inference is strong that the parties to the deed did intend




to reserve to Mrs, Decker all of her right to the springs "together
with the water flowing therefrom® of whatever nature, unlimited by past
or existing use, together with an easement for necessary pipes or con-
duits. It follows that the language of the reservation should be con-
strued broadly in accordance with that intent. A reservation in a deed
is to be construsd most strongly in favor of the grantor, and this

principle has been held to apply to a reservation of the right to the

use of water by a riparian owner (Walker v, Lillingston, 137 Cal. 401,
70 Pac. 282). | |

In view of the foregoing conelusions with respect to the
adequacy of the Smith protest, the protest filed -by the H:thﬁns and
Mrs. Delius is irrelevant and may be disregarded.

There being no water of the proposed source .nqt presently being
beneficially used under riparian right, there is Vno unappropriéted water

subject to apprqpriation by applicant, and the application mst be denied.

o Summary and Conclusions -

The applicant seeks to appropriate 15 gallons per minnto from

- what he terms an unnamed sPring (a.ctua.lly a group of springs) tribu:t.ary
B _to Bear River in . Placer Gounty‘, for domastic purposes.- :
| The 8pp1:i.ca.tion is protested by a couple ‘named- Smith who pres~
. ently divert most of the yiold of the springs through 2 pipehnes, one

old and the other recent, and claim a right to all the 2 pipelines wlll



carry, by virtue of a provision in a deed, the protestants' inter-
pretafion of which provision the applicant disputes. COne uidow |
Decker formerly oﬁned the propertiez now owned respectively by the
applicant and by the Smiths. Her deed to the applicant (and his wife)
reserved tﬁe springs "together with the water flowing therefrom”, 3She
deeded the rest of her property to the Smitha, A 1-3/4 inch pipeiine
conveyed water from the springs to the Deckér homz, The Smiths occupied
the Decker home and, in reliance upon the reservation in the deed as to
- the "springs together with the water flowing therefrom", laid a second
pipeline, 3 inches in diameter, proceeded to divert more water than had
| been diverted theretofore. The applicant contends ih effect that the
.Smiths'are not entitled to divert more water than was diverted by the
widow Decker. - | |

| The application is also protested Jointly by 3 partiés.claim-
ing prior rights to diveri at a point Some.0.9 mile downstream from the
Smithsf reservoir (into which reservoir the 3-inch pipeline diséharges).
These partises confend that the diversion propoaed'would ﬁrevenﬁ the
sxercise by them (the protestants) of their prior rights.

In view of stipulations by the parties a field investigatian
was condncted on J&nunry 19, 195# According to the report cowaring_that
.invuatigation the Hatar from.the ‘springs (callectivuly caileﬂ “unnamnd |
spring“) is collected in a small. pool, two pipalines, one of them l-B/L
and the—other 3 1nches in dlameter, lead from the pool to a 22 acre—foot

lake on the Smiths' prOperty, the lake having ‘been. recently constructed
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and stocked with fish for commercial purposes. According to the same
report the pipes were discharging 6.7 and 18.0 gallons per minute .
respectively, tﬁe flow through the small pipeline irrigates 2 acres
of garden, the flow through the 3-inch pipeline offsets evaporation
in t..he lake and aerates the water for the fish, the 3 protesfanta
féx;ther downstream use water domestically at one home, irrigate 1/3
of an acre, state that in 1949 no water was available for irriezation
from August until the resumptlion of rains, that for 5 days they were -
without domestic' water and that there has been no serious water sho_rf-.—
age. sincé construction of the Smiths! dam, the Smiths state that they
bought f.héir property in 1943, their deed including a 'grgnt. to the spring
filed on by the applicant. |

. Certain letters, submitted by the protestants at the investiga.— |
tién with request for inclusion thereof in the record are quoted in an
'eafiier paragraph. ' The letters however add nothing materlal to the
information otherwise adduced.

On a map of the localify, drainage areas fributa-ry to the
_ spring filed wupon, the Smiths! dam and the 3 lower protestants' inteke
_aeala respective}.y 0.017, 0.256 and 2. 73 squa.re milas, distances :!'rou -
proposad point ot diversion to the Smiths! dam and from the Smi,ths' dem
.”'tn ths 1nwer proteat&nts’ intake scale respectivaly O 21 and 0.9 mila

Office references indlcate that runoff from: Bear Rivar water-
shed above Wheatland. has averaged 1, 67 second~feet per square mile over

a 53-year periocd.
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Responses to letter inquiries by this office indicate that
the riparian right to use waters from "Unnamed .Spring“ upon what is.
no'u.r the Smith proj:erty, as well as upon what is now the Richart property
was not lost as a result of the building of the road along the line
between those properties (the Bonnie Nock road), title to the land
occupled by that road agparently never having been relinguished. TFormer
owner becker was evidently privileged under the law to transfer her
riparian right to the water from "Unnamed Spring" in full to the Smiths
and that apparently was her intention at the time she deeded a portion
of her property to the Smiths. |

The circumstances in this matter point to the cbnclusion that
& riparian right to the entira yield of the source from which Applicant
Richart seeks to appropriate was held by former owner Decker and was
tranaferred by due process to t_'.h'e protestants Smith , that substan_tl_a.lly
all of the water emaﬁating from that source is in éc_tual’ use by -t.:he_
protestants Smith and that none of it is subject to appropriation. In

view of those circumstances it is the opiniom of tiis office that

-'unappro_pfia’.ted_' water in the source filed upon by Applicant Richart_.is -

nonexistent and that Application 15408 should therefore be denied. |



(RDER

Application 15408 for a permit to appropriste water having heen
filed with the Division of Water Resources as above stated, protests
‘having been filed, stipulations having been submitted, a field investiga-
tion having been conducted and the State Engineer now being fully informed
in the premises: |

| IT IS HEREBY ORDERED that Application 15408 be rejected and.
canceled upon the records of the Division of Water Resources,

WITNESS my hand and the seal of the Department of Public Works

of the State of California this 15th day of Jilv, 1954 .

AW TAAA n
A. D Edmonston B
State Engineer




